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party shall be heard in opposition to a motion at oral argument if written opposition to the motion
has not been timely filed. Failure of the responding party to timely file written opposition may be
deemed a waiver of any opposition to the granting of the motion or may result in the imposition
of sanctions.

UNLESS WRITTEN OPPOSITION AND SUPPORTING EVIDENCE IS FILED WITH
THE CLERK AND SERVED ON THE MOVING PARTY, THE COURT MAY RESOLVE
THE MATTER WITHOUT ORAL ARGUMENT.

This motion will be based on this Notice of Motion, Declaration of James E. Salven and
Declaration of David Moeck and accompanying exhibits, served and filed herewith, and on all of
the records and documents filed in the above-entitled matter and on such oral and documentary
evidence as may be presented at the hearing on the motion.

PLEASE TAKE NOTICE that you are able to review any tentative ruling or pre-hearing
dispositions by checking the court’s website at www.caeb.uscourts.gov after 4:00 p.m. the day
before the hearing, Parties appearing telephonically must view the pre-hearing dispositions prior
1o the hearing.

To appear at the hearing by telephone, contact Court Call Conference Service at (866)
582-6878. See also CourtCall.com. The telephone appearance must be arranged twenty-four
(24) hours in advance. A Court Call fee applies. Individuals using Court Call are cautioned they
do so at their own risk. The hearing will not be rescheduled due to a missed connection.

Requests for further information or for copies of the motion and supporting papers should

be directed to the undersigned.

Respectfully submitted,
COLEMAN & HOROWITT, LLP

Dated: May 8, 2019. By: /s/ Russell W, Revnold
RUSSELL W, REYNOLDS
Attorneys for James E. Salven, Chapter 7
Trustee
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The Debtors, Guerra and Canchola had insurance coverage but a dispute arose over the
amount of coverage. It is contended that Infinity Insurance under-insured the Guerra vehicle as a
matter of law and that Infinity Insurance may be obligated to honor a policy limit of $750,000.00.
It is believed that Guerra and Canchola have a bad faith claim and related claims for tortious
injuries suffered as a result of such bad faith against the insurance carrier, its agents and
attorneys, and special counse] is necessary to prosecute that action. Special Counsel is willing to
represent both Debtors® estates in one action. An application to employ special counsel is being
filed concurrently in both bankruptcy cases. Prior to her resignation as Trustee; Ms. Manfredo as
the acting Trustee of this estate and Mr. Salven, on behalf of the Conchola bankruptcy estate,
reached an agreement to share any proceeds from the bad faith litigation. Mr. Fear, as the

Successor Trustee and Mr. Salven will be seeking approval of that agreement by separate motion.

OI. APPLICATION TO EMPLOY SPECIAL COUNSEL

Trustee wishes to employ David M, Moeck, Esq,, who is duly admitted to practice law in
the California courts. Trustee seeks to have said firm represent him as special counsel in this
case with respect to the prosecution of the above-described claim. Trustee has selected David M.
Moeck, Esq., for the reason that he has experience in these types of litigation matters, and is
willing to represent Trustee on a contingency-fee basis with respect to the prosecution of the
above claim. Trustee believes that his employment of David M. Moeck, Esq., is in the best
interest of the bankruptey estate in that prosecution of the claims is likely to involve significant
attorney time and effort. Moreover, the outcome of the case is very uncertain; Trustee has no
funds with which he can employ an attorney at an hourly rate; Trustee is unsure of whether any
benefit to Debtor’s bankruptey estate will ultimately be derived, and employment of counsel on a
contingency-fee basis is a way in which the downside risk of such litigation may be minimized,
while allowing the bankruptey estate to pursue claims, which at the present time Debtor believes
are valid and substantial, and, in the event of a recovery, simply share the benefit of such
recovery with the attorney(s) who are willing to prosecute the claims.

Trustee previously filed a Motion to Employ Special Counsel and supporting
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documents, bearing decket control number RWR-3, on March 28, 2019 at Docket 45
through 50. However, due to a clerical error, the documents were not timely served.
Trustee respectfully requests that should the Court approve Special Counsel’s employment,
that it approve his employment as of the date of the Attorney-Client Contingent Fee
Contract, which was executed on March 27,2019.

The professional services that David M. Moeck, Esq., is to render are fully described in
the Attorney-Client Contingent Fee Contract (“Agreement”) , a copy of which is included in the
accompanying Exhibit Documents as Exhibit “A”.

To the best of the Trustee’s knowledge, David M. Moeck, Esq., did not represent either
Debtor Guerra or Debtor Conchola, or any creditor or other party in the bankruptcy case. David
M. Moeck, Esq., has no connection with any of the Debtor’s other creditors, or any other party in
interest, or their respective attorneys or accountants, or the United States Trustee, or any person
employed in the office of the United States Trustee, except as disclosed in the declaration of
David M. Moeck, Esq., submitted in support thereof, and is disinterested as that term is defined
in 11 U.S.C. § 327 and Rule 2014 of the Feczral Rules of Bankruptcy Procedure.

WHEREFORE, Trustee prays that his employment of David M. Moeck, Esq., under the
terms specified to represent him as special counsel in this Chapter 7 bankruptcy proceeding be

approved and for such other and further relief as is just and proper.

COLEMAN & HOROWITT, LLP

By:_/s/ Russell W, Revnold
RUSSELL W. REYNOLDS
Attomeys for James E. Salven, Chapter 7
Trustee

Dated: May 8, 2019.
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- Moeck for this case because he has experience in bad faith litigation and has tried over fifteén

(15) cases to verdict, He has taken the time'to familiarize himself with the facts in this case and
be is willing to represent the estate on a contingency-fee basis to prosecute this bad faith claim,

8. 1t is my belief that the employment of Mr. Moeck is in the best interest of the
bankruptcy estate in that the prosecution of the claim is likely to involve significant time and
effort. Further, the outcome of the case is uncertain and the estate has no funds with which to
pay an attorney an hourly rate. While I believe that a bad faith and/or tortious injury claim exists,
T cannot be sure that any benefit to the bankruptcy estate will eventually be derived. The
emnployment of counsel on a ooﬁmﬂmnun%.mmn“ basis is a way in which the downside risk of such
litigation may be minimized, while allowing the bankrupicy estate to pursue claims that are
,nm_w.m«om to be valid and substantial. In the event there is a recovery, the estate is willing to share
the recovery with the attorney who was willing to take the case on a contingency and advance the
necessary costs. ’

9. The professional services that Mr. Moeck is to render is fully described in the
Attomney-Client Contingent Fee Contract (“Agreement”) that is included in the accompanying
exhibit documents as Exhibit “A”. Mr. Fear, the frustee in the Guemra case, is also seeking the
smployment of Mr. Moeck so that the two Debtors' cases can be pursued together. Prior to Ms.
Manfredo’s resignation as acting Trustee in the Guerra case, she and I entered into an agreement
regarding the sharing of any litigation proceeds between the two baukruptcy estates. Following
her resignation, 1 have reviewed the terms of the agreement with Mr. Fear, who has also agreed
to the terms of said agreement. It is anticipated that this motion to employ special counsel will
be heard at the same time as Mr. Fear'’s motion to employ special counsel and the motion to
compromise the settlement between the two bankruptcy estates.

1 declare under penglty of perjiry that the foregoing is Wue and correct,

EBarcuted this yof May: 2019, st Fresiio, n.mﬁaawm.

DEC OF JAMES E. SALVEN
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available proceeds at trial, .

2, The claims of Debtor Canctiolz and Debtor Guerra are not adverse to one-another.

3, The Umaomﬁ of Debtor Canchola and Debtor Guerra werealigned as to the underlying
accident and are aligned as to the insurer's conduct giving rise to the action. ,

4, duo claims of Debtor Canchola and Debtor m.dmamﬁ pecsonal as to each and are not
dependent om,.n,wm viability or oam&_um@ow other claim. )

 Edetlareuncer ty of perjury that the furegoing is true and correct.
Breouted this &7 _day of May, 2019, at Fresno, California.

-

V1D MOECK

it et
D=C OF DAVID MOECK
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© 1 Afkrjudgmens Egénuﬁﬂgﬁnnmﬂwﬁgmﬁﬁr or it any provesitings desiped
to execute on the judgmens; without such zdditlons! compensativn a5 Attomey and Clents tsy agree on fna
separate Agreement, , . . . '

B DMSURANCEDISCLOSURE, Attomney mainteins errors and omissions coverage. Abomssyis

imsured for legel malpratios, .
5. COERTSDUTIES. Clhiensagrestobenuthfilwiih Anomy, to Soopsruts sid sstisttosiey in

the prosecution of it case; and to keep: Atiomey infortued of davelopmients, to abide by thix Agrecient

10, LEGAL FHES COSTS, AND BILLING PRACTICES. Attorney will b sompessaed furTogal

{ess rendited anlyif iroblsimed for Clionts, ¥no recovery s obtained, Clisvs will nofbe obiligated
forpay oosts, or epansts, bs deseibed Belaw, E

14 Thefeeste bepid by Clisuts o Auofney for ail récovery, whetier I the fonm of settlsment,
irbitration awrd or fudgmest, willbo (40 gvmﬁwwmﬂﬁmomun netreeovery, {The torm “net resovery™ menss

tie tital of ol axmounts received Hy settiooent, srbitration wwied, of fudment, from which will be subrasied all

costy and disbirsements.)

1% fheeveatol dechargs or withirewal &gﬂﬁﬂemﬁﬂg Attorey shall bie entitod 1

. bepald by Clisnts, on peyment of the settlement, arbitation award, o fudgment n favor o Cliets, & sessonable

Tew for the Tegal services provided by Atterney 19 Clisnts and costs advazioad by Attomiey,

13 MEGOTIABILITY OF FEES. The fees setforth above are not set by law, but zrenegotisble between
Attorngy wed Clients, -

34 COSTS AND EXTENSES; 1ix sgreed ind undarstesd thatall costs, dishursamaiits, sud Wigatian
scprnses will advanes by attarmer, . Clients will seimburss Atiomey for sieh edvanice of costs dnd wxpenacs o

séttigest arbitmton sward, or fudgment, 1o be paid back oot of any recovery. These Rumd inoluds, butaranat”
Himited to, couwrt foes, service of process charges, photocopying services; notary foes, computer-agristed fogal -

ruenarch, fng g#@.ﬁ%@gﬁ. msssengerand delivery focs, posinge, in-office photocopying, Tesimils
chnrgss, patking, mileage, investhation expesses, consiliants’ foes, sopest wittiess foes, sed other siniler ioing.
Clisntymithoriee Alterneytolicorsl reastnabis costs and to hire any fnvestigators, i o expert witnesse,
feasonably neCosemy I Allomiey’s judgment. - -

{5 -DISCHARGEAND WITHDRAWAL. Clisntemaydischarge Attoreyataivime onwiliteanodcs
sk Attorsey will immodiatoly, =t reociving such notice coase fo render sdditional services. Snch s dlschargs
Suesnot, howeves, relieve Clieats of e ol gation to pay say casls incwrred priosto such tenrdmition, sadl Atrorney
Tk e tpht to teenver from yoi the ressonable velus of Attomey’s fegal services renilerd Fom ihe elfestive date
of the Apreemnent to the date of discharge, g

16, Attopnisy oy witkdkaw from representation of Clierts () wifh Client's consent, (b) on coutt
approval, or {6} 3f ne cotst netion s been filed, on reasonsble soticeto the Clisnts.

17, CONCLUSION OF SERVICES; When Attoriey's servioes corichue, otier this by Gisdbargo 66 -

withdrawal, all wnpaid charges will fmedielely basome due and payable. After Attomey's sarvises conclide,

Attomney will, on Client’s rqpes, deliver Clienss” file to Clisnts, slong with uny Client funds or property 'l

Attomiey’s possestion. -Atiotney will rendor en acconnting of s recovery as o itz disbursements,

Page2

18,  DISCLATMER OF SUARANTEE. Nothingin fis Agreement and nothfngin Attormey's stat

"t Clients will be construad as a promise or guarantee about fhe outcome of the Clisnts” matter, Altomey makes

oo such promises or grarantees, There can be no nssurmce thet Clients will recover ary st or sums in this matter,
Aftarney®s cotmments sbont the owcome 'of Clients’ matter are expressions of opinion only.

19,  ARBITRATION OF DISPUTES, Inthe oveat o a dispute between o parton with respect to-asiy
provislon of thig sgreement fnchudiog but not limited to, the smount of fhes and costs doe Altornay, Clisnts and

..yg@ nmuﬁmﬂcmuznm?mnu.mcq&&mv&w.55&8«&%?%5&5&?&&3&&% m&noﬁmawu\
. e partios, N . . '

20, APPROVAL OF BANKRUPTCY COURT. Attomey understands end acknowledges that smy
settlement snd payroent of fees under this agreement is subjec-to wwwnoa of the Bankruptey Court.

QUINLAN, KERSHAW & FANUCCHI, LLF

.

‘Wehave read and understood the foregoing terms and egree to them, as of the date QUINLAN, KERSHAW

. & FANUCCHL LLP St provide serviges. If more than one party signs below, we agres to be lisble, ench and
bath, for alt obligations wnder this Agreement, By signing this Agreement, we acknowledge receipt of a fully

executed duplicate of this Apreement.

Dated: uﬁN@\: w
James B

adipd Sabvery, Chptes 7 Trustes
perdroBty St of Deniel M. Cancholz

Page3 . -
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Label Matrix for local noticing
0972-1

Case 17-11346

Eastern District of California
Fresno

Wed May 8 13:34:10 DT 2018

CAL LeDUC

c/o Mley C. Ralter

205 E, River Park Circle §41¢
Fresno, CA 93720-1572

Steve Cornwell
7045 N Fruit Ave
Frenso, Ch 937110761

Jay LeDuc

cfo Riley C. Halter

205 E. River Park Circle 410
Fresno, CA 93720~1572

Mazk P Robinson Jr

ROBINSON CALCAGNIE ROBINSON SHAPIRO
19 Corporate Plaza Drive

Newport Beach CA 92660-7904

Richard A Belardinelli
GEORGE AND BELARDINELLT

7060 N Frasno Street Ste 250
Fresno CA 93720-2984

Stephen R Cromwell
CORNWELL SAMPIE LLP
7045 N Fruit Avenue
Fresno CR 93711-0761

1st Crxd Srve
377 Hoes Lane
Piscataway RJ 08854-4138

Cal LeDuc, et al,
Cozovell & Sample, LLPC
70445 8, Fruit Ave
Fresno CA 93711

Grant Mercantile Age
49099 Road 426
Oakhurst CA 93644-2486

Lukus LeDuc

¢/o Riley C. Walter

205 E, River Park Circle $410
Fresno, CR 93720-1572

Office of the U.5. Trustee
United States Courthouse
2500 Tnlare Street, Room 1401
Fresno, CA 93721-1326

James Edwazd Salven
PO Box 25370
Fresno, CA 93729-5370

Riley C. Ralter
205 E. River Park Circle, Ste. 410
Frasno, CA 93720-1572

Tori Abby

¢/o Riley C, Walter

205 E. River Park Circle F410
Fresno, CA 93720-1572

Daniel H, Canchola
1005 3rd Street
Orange Cove, CA 93646-2412

Mandy Jobe

c/o Riley C. Walter

205 E. River Park Circle f410
Fresno, CA 93720-1572

Jarry R, lowe
2344 Tulare Streat Suite 301
Fresno, CA 93721-22%5

Russell H. Reymolds
499 W. Shaw Ave,, Ste. 116
Fresno, CA 93704-2516

Sequoia Safety Council
BO Box 658
Oakhuzst, CA 93644-0658

Michael L. Wilbelm
205 B. River Park Circle, Suite 410
Fresno, CA 93720-1572

The following recipients may be/heve been bypassed for notice due to an undeliverable (u) or duplicate (d) address.

{u) Miley Abby, a Minor, by and through her G

{u)Cal LeDUC

{u) Tori Abby

{u) Jay LeDuc

(u)Mandy Jobe

(u) Lukus LeDuc

{ujMiley Abby, a Minor, by and through her Gu
c/o Riley C, Ralter

205 E. River Park Cizcle §419

Fresno

End of Label Matrix
Mailable recipients
Bypassed recipients
Total

2

27

- EE— §

LP0000267



